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basic pay, as defined in paragraph 
126h(2), Manual for Courts-Martial. The 
action of the commanding officer in or-
dering the assessment shall be conclu-
sive on any disbursing officer for pay-
ment to the claimant of the damages 
assessed, approved, charged, and col-
lected.

§ 755.7 Action where offenders are 
members of different commands. 

(a) Action by common superior. The in-
vestigative report shall be forwarded to 
the common superior exercising gen-
eral court-martial jurisdiction over the 
commands to which the alleged offend-
ers are assigned. That officer shall en-
sure the alleged offenders are shown 
the investigative report and permitted 
to comment on it, should they desire, 
before action is taken on the claim. 
That officer shall review the investiga-
tion and determine whether the claim 
is properly within the provisions of Ar-
ticle 139, UCMJ, and these regulations, 
and whether the facts indicate respon-
sibility for the damage on members of 
his command. If the claim is found pay-
able under these regulations, he shall 
fix the amount to be assessed against 
the offenders and direct the appro-
priate commanding officers to take ac-
tion accordingly. 

(b) Forwarding to SECNAV (JAG). 
Where it is not practical or possible to 
carry out the procedure in § 755.7(a) of 
this section, the investigation or inves-
tigations shall be forwarded to the Sec-
retary of the Navy (Judge Advocate 
General) who will take action in the 
matter. Commanding officers, in such a 
situation, are not to make charges 
against the pay of their members until 
directed by the Secretary of the Navy 
(Judge Advocate General).

§ 755.8 Reconsideration and appeal. 
(a) Reconsideration. The OEGCM may, 

upon a receipt of a request for recon-
sideration by either the claimant or a 
member who has been assessed pecu-
niary liability, reopen the investiga-
tion or take any other action he be-
lieves is necessary in the interests of 
justice. If the OEGCM contemplates 
acting favorably on the request, he will 
provide all individuals interested in 
the claim with notice and an oppor-
tunity to respond. The basis for any 

change will be noted in the OEGCM’s 
decision. 

(b) Appeal. In claims involving 
$5,000.00 or less, a claimant or member 
who has been assessed pecuniary liabil-
ity may appeal the decision to the 
OEGCM. An appeal must be submitted 
within 5 days of the receipt of the 
OEGCM’s decision. Appeals will be for-
warded, via the OEGCM, to the Judge 
Advocate General for review and final 
action. In the event of an appeal, the 
imposition of the OEGCM’s decision 
will be held in abeyance pending the 
final action by JAG. If it appears that 
good cause exists that would make it 
impracticable for an appeal to be sub-
mitted within 5 days, the OEGCM may, 
in his discretion, grant an extension of 
time, as appropriate. His decision on 
extensions is final and nonappealable.

§ 755.9 Effect of court-martial pro-
ceedings. 

Administrative action under these 
regulations is separate and distinct 
from and is not affected by any dis-
ciplinary action against the offender. 
The two proceedings are independent. 
Acquittal or conviction of the alleged 
offender by court-martial is evidence 
for the administrative action, but is 
not determinative on the issue of re-
sponsibility for damages under these 
regulations.
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§ 756.1 Scope. 
This part explains how to settle 

claims for and against the United 
States for property damage, personal 
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injury, or death arising out of the oper-
ation of nonappropriated-fund instru-
mentalities.

§ 756.2 Definitions. 
(a) Nonappropriated-fund instrumen-

tality (NAFI). An instrumentality of the 
Federal Government established to 
generate and administer non-
appropriated-funds for programs and 
services contributing to the mental 
and physical well-being of Department 
of Defense personnel and their depend-
ents. A NAFI is not incorporated under 
the laws of any State and enjoys the 
privileges and immunities of the Fed-
eral Government. 

(b) Nonappropriated-funds. Funds gen-
erated through the use and patronage 
of NAFI’s, not including funds appro-
priated by Congress. 

(c) Employees of NAFI. Civilian per-
sonnel employed by NAFI’s whose sala-
ries are paid from nonappropriated-
funds. Also, military personnel work-
ing part-time at NAFI’s when com-
pensated from nonappropriated-funds.

§ 756.3 Notification. 
(a) Some NAFI’s, such as flying 

clubs, carry private commercial insur-
ance to protect them from claims for 
property damage and personal injury 
attributable to their operations. The 
Commandant of the Marine Corps, the 
Chief of Naval Personnel, and the Com-
mander, Naval Supply Systems Com-
mand determine whether NAFI’s with-
in their cognizance shall carry liability 
insurance or become self-insurers, in 
whole or in part. 

(b) The Marine Corps requires manda-
tory participation in the Morale, Wel-
fare and Recreation (MWR) Composite 
Insurance Program by the following 
operations: MWR operations and retail 
services, food and hospitality, recre-
ation; and special NAFI activities in-
cluding flying clubs, rod and gun clubs, 
Interservice Rifle Fund, Marine Corps 
Marathon and Dependent Cafeteria 
Fund. The following organizations may 
also participate in the MWR Composite 
Insurance Program, if desired: Child 
welfare centers, billeting funds, chapel 
funds, and civilian welfare funds. 

(c) When the operations of NAFI’s re-
sult in property damage or personal in-
jury, the insurance carrier, if any, 

should be given immediate written no-
tification. Notification should not be 
postponed until a claim is filed. When 
the activity is self-insured, the self-in-
surance fund shall be notified of the po-
tential liability by the activity.

§ 756.4 Responsibility. 

The primary responsibility for the 
negotiation and settlement of claims 
resulting from nonappropriated-fund 
activities is normally with the NAFI 
and its insurer. NAFI’s, however, are 
Federal agencies within the meaning of 
the Federal Tort Claims Act if charged 
with an essential function of the De-
partment of the Navy and if the degree 
of control and supervision by the Navy 
is more than casual or perfunctory. 
Compare United States v. Holcombe, 277 
F.2d 143 (4th Cir. 1960) and Scott v. 
United States, 226 F. Supp. 846, (D. Ga. 
1963). Consequently, to the extent sov-
ereign immunity is waived by the Fed-
eral Tort Claims Act, 28 U.S.C. 1346(b), 
2671–2672, 2674–2680, the United States 
remains ultimately liable for payment 
of NAFI claims.

§ 756.5 Investigation. 

Claims arising out of the operation of 
NAFI’s, in and outside the United 
States, shall be investigated in accord-
ance with the procedures for inves-
tigating similar claims against appro-
priated fund activities in order to pro-
tect the residual liability of the United 
States. All claims should be submitted 
to the command having cognizance 
over the NAFI involved.

§ 756.6 Negotiation. 

(a) General. Claims from NAFI’s 
should be processed primarily through 
NAFI claims procedures, using as 
guidelines the regulations and statutes 
applicable to similar appropriated fund 
activity claims. 

(b) When the NAFI is insured. When a 
NAFI is insured, the insurer or the con-
tracted third-party claims adminis-
trator (TPA) will normally conduct ne-
gotiations with claimants. The appro-
priate naval adjudicating authority as 
shown in 32 CFR 750.34(c)(2)(ii) has the 
responsibility of monitoring the nego-
tiations conducted by the insurer or 
TPA. Monitoring is normally limited 
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